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IN TT{E SUPREME COURT
of the

UNITED STATES

OCTOBER TER]\Í, 1962

No. 98ã

PAUL JONES, CHAIRMAN OF THE NAVAJO TRIBAL
COUNCIL OF THE NAVAJO INDIAN TRIBE, ETC.,

A¡rpellant,

v.

DEIVEY HEALING, CHAIRI\{AN OF THE HOPI TRIBAL
COUNCTL OF THE HOPI INDIAN TRIBE, ETC., AND
ROBERT F. I{ENNEDY. ATTORNEY GENERAL OF
THE UNITED STATES. ON BEHALF OF THE {JNITED
STAlES,

Appellees.

APPEAL FROM THE
DISTRTCT COURT FOR THE

UNITED STATES
DISTRT'CT OF ARIZONA

MOTION TO AFFIRM

Appellee, Dewey Healing, ltloves that the final
juclgnrent of the District Court be affilnrecl, insofar
as the questior,s raised by a¡lpellant at'e concernecl, on
the ground that it is manifest that the questions raised
by appellant on rvhieh the clecision of the canse clepends

are so unsubstantial as no'i to need furthel atguntent.

SUESTIONS PRESENTED

1. Stripped of its nat't'ation and at'gument the
first question laisecl by appellant is, did the Cout't err
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in clecleeing that the Navajo hacl a joint interest with

the Hopi lathet' thla¡ all exclusive intelest in those

areas of the Execntive Orcler Reservation in which

the Coui'ü fotrncl the Navajo hacl beell settlecl by the

Secretat'.y of the Interior'.

2. The seconcl question is prefaced in appellant's

Jurisdietional Statenlent hy two erronegus assertions.

First, tire CouÏt clicl not fincl, as contencled by appel-

lant, that, the l.[avajo $'ere settled by the Secretaly,

"on all ¡rortions of the 1882 Executive O¡der Area not

occupied by Hopi5.rr{tr Second, contrary to the asser-

tions of ap¡lellrarrt, n0 lùrc ol anúl¿ot't¿etl Hopi ?!,se

antl oÚcztpailúll lvas evel. establishecl by the secretary.

only an adjustnrenb in a graaing distriet line was

macle.rzt The seeoutl question presentect by appellant

is, ,,'whether, after the secr.etary of the Interior hacl

settlecl the Navajos oli certain lands in 1931, lre had

author.ity thereafter, i¡ 1936 ancl 1943, to unsettle

thetrt 1tt'o tantto."

STATEMENT
This is a direet appeal on behalf of the Navajo

Tribe ft'om the final juctgr¡ent and decree enterecl

on se¡ltember 28, 1960, by a tlistrict court of three

juclges speeially constittrtecl pur.suanf to Seetion 1

ôt th* Act of July 22,1958. ?2 Stat. 403.ßr

The suit \ryas eolllntencecl on behalf of the Hopi

Indiart Tt'ibe to quiet ti'tle to the h¿nds cotllpf ising the

Executive Order Reservation of December 16, 1882'

which lancls were withclrawn fronr settlement and

I

(1) Findinss of Fact 36-40, pgs. 216' 217

izi Findinþ of Fact 48, Pg.z-ll
iãi õpinioñ of the District Court, pgs.2,3

2
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sale ancl set apart fot' tl¿e use a:wl occz!'Wnc?J of th'e

It[or¡u,i (Hopi), and "such other Indians as the Secre-

tary of the Intelior nray see fib to settle ¡þs1'ssn.rtHt

Other thlan the Hopi, only the Navajo 'Tribe asser''ted

any interest itr the reset'vation.

By its juclgrnent the court below decreecl that the

Hopi Inclian Tribe has the exclnsive right and interest

in and'to th'at palt of the Executive Ot'rler Reselation

Iying within Land Managentent Distt'ict 6, as defined

on Apri| 24, 1'943, and that the Hopi Inclihn Tribe

and bhe Navajo Inclian Tribe have joirrt, untlividecl and

eqnal rig'hts and intet'ests both as to'sut'face ancì sub-

sut'face, inclucling all I'esout'ces, in and to all of the

Executive Older Reservation lyíng outside of Lancl

Managerrten't District 6. Title to saicl lancls outside of

distri'ct 6 was accordingly quíetecì in the two tli'bes

as a reset'vatiott, share and shrars ¿liks'tst

In his Jurisdictional Statetnent, appellant seeks

to have this Cout't ret'ierv tha't palt of the judgrnent'

which

(1) Deereed a joint, undivicled'ancl equal interest

to the Hopi Indian Tt'ibe in lands outsicle

of Lancl Management District 6, and

(2) Decreed in the Hopi Indian Tribe an exclu-

sive intelest in eertain lancls rvithin Dis-

trict 6 upon rvhich it is claimecl that Navajo

Opinion of the District Court, þg,.2
Júdgment of District Cout't, pgs. 225-228, i¡rclusive.

(4)
(5)
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Inclians hacl once been settled by the Sec-

i'etat'Y of the Intel'ior'.ró'

The c¡uestiolls ¿s raiseri 'by a¡rpellant fall in the

categol'y of cletermining whether bhe'trial coutt errecl

in so tlect'eeing. Ill stt¡rport thei'eof appellant sets

folth in his Jtri'isc'[ietiorral Statelnent certain data

which he clesClilles as being a "clt'astic coÌllpression"

of a lo¡g ¡¡riniotr ancl lecorcl into "sitnply the essen-

tials necessary to ralr uuclerstantling of the c¡ttestions

raised..." (J.S.Pg.6)
The J¡risclictional Statemetrt is so ltalti'san in itS

clesign that suppletrrentation ancl con'eetion are essell-

tial to a fair plesentation of the case. In the interest

of 'brevity ,ancl specificity lve hereinaftet' set ottt, in

italics, Soltle of the clttotatiolls frour apllellant's "State-

ment" to rvhich rve trbject ancl in each case follow with

OUt' O\vn Observatiou auCl re'ferences 'to the reCOrCl:

1. "As oriç¡hr'al'l'y leco?nnrctrclerl -lt1¡ tllt
Holti aç¡ent in the f ield, rJ;tl' o)'e$'of land' Io]' t'tle
enchwiise ,tße of th,e Hopis wa,s i.tt. cotttømp[n'
ti;;""ïO'¡t. lta-irc, H(!i ; .tlte -'o'YI 'tt'últ' 

otlt'er
Indi',it.sr clantse u,as arlded by tlle Cotnnnissiotter
ç¡.tnrlim Affaíy-s itt. I4rcælíintltol bef,ore t1b-
n'Tsstoìt,to añil signatu'r'e bll ¡he Presid'en't (Op'
7l.e );' (J.S. Pg. 6)

In answer ther.eto rve cite fi'onr the opinion of

the Cotrrt:
"This was a custolrrral'y provlsion in execu-

(6) A sepat'ate ap¡leal. nttnrlrete.cl'10ã0 in the Su¡lrerne Court\-' 
äf gi" Uniteit'States. filecl by tjhe Hopi l¡tliap T¡ibe re-
fatõs to-theìuestioni as to rühether the Secretary o! tþe
ärtùi* frad"utüót;ity to seLtle Narajo Incl'i¿ns a¡d the
ñärã¡" iir¿iar, Tril>e r')on lly gprt Sf t'h." Executi'e
ôi"f*t: Resãi.r'ation anrl 

-*'hethèr the Navajo, havin-g a
riesérvation 

-oi -inãi* 
o\\¡n, can also shat'e in the Hopi

Executive Orcler Reservation.

4
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tive olclers of that peliocl. In 1 Ex. Orcler 195,
I l(ap¡rler' 916, clated Aplil 9, 1872, a reserva-
tion ivas set aside fol nãnlecl bancls of Inclians
in \üashington Tert'itot'¡', 'and foi' such ofher
Incìians 'ai the Dept. of lllteriol nlay see fit
to locate thereon.' Between that date attcl Decenr-
bet' 16, 1882, as shorvn by plaintiff's exhibit
No. 263, ninô atlclitional ordet's, setting asiclç
t'eset'rtations fot' nattrecl Inclian t'r'ibes, contairred
a si rrrilar pt'ovisior:.

"On the othel hancl, rvhen it was deeicled
to give imnrecliate leset'vation lights- to spe.cr,fic
Irrclians then lesicling in the ar'éa, in adclition
to 'the natned Inclianf for rvhonl the t'eservation
u'as llt'inci¡lally ct'eatecl, officials knorv horv to
luake, this õleai' in an execntive orclet'. Just fout'
clays prior to the issuanee of the ordet'of Decenr-
bei' i6, 1882, ân executive orcler \\¡as ibsuecl
esta'blishins the Gila Bencl t'esetvation. It was
therein recitecl thab'the t'esel'\4ati0n rvas ct'eatecl
for the '. . . Papago anrl ot,lrct' Inclituls tzotu set-
tlecl, th,et'e, ancl Ëuõh othei' I¡rclians as the Secre-
taly of the In'ter'Íor may'see fi't to settle there-
on.t ( Enr¡rhasis suppliecl. ) "tzr

9. "In 'th.e pr,riod' futst lollouting 188-a', ilt'e-
Ind:ía.n. OÍfi.ue ùlaolced 'rrtilitarT¡ lorce to enpel
the Naz:ajos .þ'om, tlrttt Ttot't'iot¡ o.f th.e Euect¡,tiue
Ord.e?' u.sec| mul ocuttpi,e.d,by th,e Hoqtis, (Op. 193'
199)." lJ.,S. p{t. 6)

The requestecl expttlsion tvas to have been from
the entire Hopi leset'r'ation, as shorvn by the letter of
the Secretla.ry of the In,terior to the Sect'etary of 'Wâ,Ì'

in 1888, whieh statetl:
"The reservation of Moquis hrclian's was

set a¡lart by Executive Ot'der 6f Qsfsþs1'tar 1-6,

1882; fol tl1em, ancl such other Indians as the
Secretary of the Intet'iou tllay see fit to settle
thereon. 

-It 
compt'ises no lancl set apat't for the

(7)
(8)

Opinion of the District Cotttt, pgs. 19, 20
"Octol:er" shoulcl lre December. This \\'as an error by the
rvliterof the letter.

f)
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Narn¿jOs, anCl tro Navajos have treett setbiecl thet'e-
on by the Depat'ttttent, no-r irave thg): any right
to cÌi'ive or ft'aze their flocks ancl herds over'
the Moqui lands.

rhar *i''I',T'Ëi;î["iìi."#åu:3;,'';'llin i:T:frì:
rllovement of a-company of troojls ot' sttch other
force ås nlay be deemed necessaÌ'i'. for the plll:-
pose, rtnclet'[]re cotrtm'and of a judicious, discleet,
äncl'firln officel lvith instluctions to yisit the
Moqui I'esert'ation ancl also the Navajo resel'lrâ-
tiof ancl eslreciallv those pot'tions of eaeh lying
acljacent thã one ùc-, the trtlter', ancl to retnove all
Návajo Inclians fotrnd trespassing rvith their
hercls" antl floeks on the Moqui t'eselation and
to notify thetn that their clepleclations must
cease anil that they ttrttst keep within their o\iln
reserttatigll.tttet

,9, " Act uttl.l.y, a.l-th'ottç¡h' tt'ooqtl'tL'ere' co,llecl'
ottt in, /B8B and ii,t. 18tt0 (Op.723-796,1fl8-919),
the Attntl oTtytosed the r;enut'ual. of tl¿'e Na'aafos
nuho u,etie se.ttle¿, utíthitt tlte eueat't'iae Order
Area., not anly l¡eut'use of hards-h.í'1t t'o th'em, i:tt

ttlitttet, but, iti &'tt'U eaent not unl,ess ond w¡t'til a'

tíne o!' seqtaratioti zuas estnblish,ed'betu'een tlte
Hopií anil the-ÀIauajos -to settle l!' t'he futtne
thd. respectiae laruIs to l¡e used aiul occtlPied ly
the m,embers of eac,lt, tribe (Op. 194-196, 128'
150);' (J.5.qtgs,6,7)

In truth, the ârmy captain stated that wúil th'e'

boundaïy lhr-e betu'een,the Nauah,o an'd. Hopí' Resertta'

fior¿ was distinctly rttarked, only persttasive measures

would be usecl towarcls the Navaho in this regard.rro¡

l+. "X'Iore.oüer, &t '¡¿.o time tl"íd an'y of t!'e
At'rwy's effot't.s co+tt'emplate e*pulsiott of Nau.aios
froni th.it- en'th'e 18sP E:t:eattiue Ortler ATPÆ,

hu.t only frcm the limíted Ttot'tiut tlrcre9.f 1t-s9d'
æncl occit'inea, fu¡ the Hopís (7t, 193-130)-" (J.5.,
ps.r)

(Ð pt. n*. 19, Vol. 1, pg'65, ExtractsfromPl. Ex.
(10) Chronological Account of District'Court' pg. 129

6
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The Seeretary of lVal on October 18, 1888, rvrote

the Seeretary of the Interiol t'eferring to the latter's
lequest, as het'einbefore set out, and statecl:

"In reply I beg to ach'ise you that y-our'

Iettel rvith'iti encloéures has beên lefet'r'ed to
Il{ajor General Cotuntancling the A-r'my, *i!þ
instiluctions to take action in aecorclance urith
Yoltr f€Quegf."tt tt

In the cht'onological accottnt at page I24, the

trial conrt saicl:
"The result wå,s that, on Noventber 15,

1888, Col. E. A. Car:r', commancli4g officer at
Fot't trVingate, New Mexico, r'eceived ot'ders from
the Acljufant'Genet'al, Depaltnren't -of Arizona.
These ðr'clels trel'e to'sencl an expedi'tion to the
reservation area with instluetions to prevent
Na'l'ajo br.es¡rassing ancl kee¡l _theln rvithin th,eh'
o'Ì.t,'tt, r'eseradtforr., Õol. Carr telegraphed the Acl-
jutant General that, -in compliãnce rvith these
ärders, Capt. Com. M. lVallace and fifty nren'
infanti'y, eãvalry ancl-scortts, wottltÌ be sent on
the expedition." (Ernphasis ours)

On page 130 the cottrt ftlrthel stated

"I't rvas his (Genelal McCook's)- view that
the line of cl.emal'òation l¡etwett, tlw No,uaio øttcl
Hotti reset'uations be clistinctly tnai'ked by inde-
strirctibte molluments and thai the water in the
neis'hbolhoocl of the line and lylng east thereof
be rlservecl for ¡he Navajos, ancl that to the west
for the Houis. Genet'al McCook stated thaü, until
this is tloñe it woulcl not he wise to rtse force
to ¡rlevent the Navajo¡; flom.grazing near the
Hoþi reservâtion." (Emphasis ours)

5. "Tlrc lnst su,¡¡gestiotts emnnating -Í-r7m
tl¿e Indtnn' Olfice tl¿af aw¡¡ of th'e Naaaios -l;i'uirtg
tl¿ere u)eve ú;espasset's catne in' 1899 an'd 1900
(Op. 135-136 ) ;' (J,5. ytgs. 7, I )

An exarnple of the inaccuracy of this statement

( 11) Pl. Ex. 20, Vol. 1, pg. 67, Extracts fi'om Pl. Ex.

7
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is fonlrcl iti the Fif ty-Thii'cl Annual Repolt of the

Boarcl of Inclian Cc,lrtntissionet's t6 the Secretaly Of

the Intei'ior', 1922, rvliich eontainecl t'he follorving:
"Thele is nf) cloubt that the nrajrlrity of

these (Navajo Incliatts) ql the Moqui Resei'r"a-
ti,rn ¡àr'e cc,rir* i¡ fr.opt all sicles r,r'ith a cleliber'-
ate putlrose of taking t-]1e gr.Szing lancl rvhich
rightfuil)' belong-q to the Hopi."tt zt

(i. "Itt 78tt| ttttcm"ì¡ts lt:er€ mn'cl'e tr-' a'll'ot
Ia.nd* t,h.crein to hcliatriitrrls, lsut' t'he' Ttlan utas
a.branrl,oned in the face o.f Ho'pi 1n'eferetrce for
(:L]?tt.rntrurul. ou,n67'.*/il.2t (Op. 13lt)." (J.5., pg- s)

Appellant orltits t'efet'etrce to the fact bliat the

Conunissic¡nel of Inclian Affairs clilectecl that no pel'-

son shoulcl be allou'ecl alt allotrltent utrless the father
ol nrothet'was a Ì'ecogl'tizetl Moqtri Inclian and that no

'allotnren'ts tvei'e to be tnarle to Intlians other than

Mor¡uis except by express authority of the Office of

the Comtnissionel'.1 I 3l

7. "In 79Û9 thet'e wüs ø second' effort to
allat o'j/tds to c.ach' Ittditttt resiùin'g ín, th'e Ea:ec'u-

tiae Orcler Area,'írrespec,tiue ol wh.eth'er th'e al''
Lott.ee ?.¿'{¿.\- (¿ Ho'pí or u Nauaio. (Op. 198 )" (J-S-
ps.s)

A¡tpellant onri'ts ft'otn his s[atenrent the fact thai
the same letter authorizing Navajo allotntent'instruct-
ed Agent Murphy that if the Navajo declined to accept
'altotments in the iVloqui Resen'ation of the at'eas speei-

fied, 'they coulcl be renrovecl fi'om the resert'ation,rrar

,and that he was furthet' instructecl that such Navajo

allottees "tnust be lequilecl to ehooSe tlte t'eservation

on which they rvill take ul| their lapcls. They eannot

(12) Pl.8x.251, \¡ol. II, tlg.262. Extlacts from P! Ex'
il:li Pl. 8x.35, Vol. I,pg. 1'18, Exbracts from Pl. Ex.
i t¿i ?1. Ex. 1lþ, \/ol. lI, pg. 16'1, Extracts frorn PI. Ex-

I
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be pelmittecl to tal<e part of their allotment on the

Morlui Reservation, with bhe understancling they will
be given the remaincler oll the Narajo, or Navaio

Exterrsion Reservatiott. "r t 5Ì

space linritations clo nob ¡leÏmit further cletailed

analysis of all of appellant's "Statenrent". Horvever,

we clilect the court's attentioll to the facl that the

clistlicb cout't haling found there was no "settlemellt"

of Navajo lrtclians prior to 1931,ttd appellant's I'e-

peatecl nse of the teuu "settlecl" is not'to be taken in

the sense of Secretali'al settlement aS contemplated

by the Executive Orcler'.

In aclclifion to the foÌegoing it should be noted

thai appellant has omitted from hi's "statenrent" such

"sinrple essentials" as the following:
trtl- ^ -tt-,^^..+:-.^ ñ*.1^r', Þrraorxr¡,t. inra nf 1 RR?

à. tllg .FJÀgUtlLIYË \'rtltr rÙçÈtç¡ Yltrtr'¡v¡r v¿ ¡vv!

was ereated. for the Hopi Indians for the pul'poses,

among others, of reserving to the Hopi sufficient liv-

ing space ,against advancing Navajo, to minimize

Navajo clepreclations againsi the llopi,ttzr 
"nu 

its es-

tablishrnent followecl long yeal's of repeated complai¡rts

concerning Navajo aggt'ession against the Hopi'ttot

b. Notre of the twetrty-one Secletalies 0f the

Interiol rvho servecl ft'ottt Decetnber 16, 1882, to July

(1ã)
(16)
(17)
( 18)

Pl. Ex. 123, Vol. II, pg. 1T1, Extracts from Pl. Ex'
Findirrg of Fact 35, Pg. 216

Firrcting of Fact 16, Pg. ?13

Fl. Ex. 6, Vol. I, Extracts fronr Plr E\., pg'3!-
Þi.Ei. T, \tol, Í, Extt'acts from Pl. E-x'' pg.qq
Þt. px. s, Vol. 1, Extracts from Pl.-E=x., pg.49^
Þi. g*. lb, \¡ol. i, Extracts fronr P-1.-Ej.' pg- 4?^-
Þi. n*. lrb, \rol. i, Extracts from E!.E*.' pg. l?q
Þt: Ei: zo8, t¡ot. I, Extracts from Pl. Ex., pg' 126
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22, 1958, ol' any anthorized reltresentative, ever ex-

pressly orclerecl, r'uled or announcecl, o¡ally or in \t/riþ
ing, that put'suant to the cliseretionary por¡¡el. vested

in hirn uncle¡ the exectTtive ordel'he hhd "settlecl" any

Navajo in the 1882 I'esel'1'atiott, ot'hacl authot'ized, any

Nar,'ajo to begirt, or continue, the use ancl oceupancy

of the I'eser\¡ation for t'esiclential purpssss.rtr) (Not-

rvithstancling this, appellant sbates that the court held

that all of the Navajo on the reselvation had been

settled ther.eon 'by the Sec¡etary, either implTedly or

enpì'essly. (J.S., pg 12.) )

c. Priol to Febrttary 7, 1931, no Secretary of

the Interiot' no¡ atly authot'izecl I'epr€sentative, ex-

¡rressly or by irlplieation, ratrtholized the Navajo Indian
Tribe ol' any Navajo Indians, rvhether living within
the reser.r'ation ot' not, to use ancl occttPY any part of

the reservation fol residential ¡ltrtposes.rzo)

d. The Navajo by trespass ancl sheel weight of

nnmbers took ove¡ approxitnately four-fifths of the

Hopi Reservatiotr, intel'fert'ing rvith Hopi tlses the¡e-

in for glazing, farming, gathering wood, fuel, food,

plants, clyes, rnaterials, €vergreens for ceremonial

purposes, and for hunting-trtt

e. The Hopi wel'e repeatedly asstlred by the

Conrrnissioner of ludian Affairs that the es'tÞ.blish-

ment of Lanci Management District 6 as a grazing dis-

trict was not a clelinea'tion of a reservation botrndat'y

( 19) Fincling of Fact 21, Pg. 213
(20) Fi¡clipg of Fact 3ã, P-8_21.6. Foy tní¡ot'exception noted

thereiñ see Fiuding of Fact 2?, pg. 215

(21) opinion of the Di-qtr.ic.t couft, p9.93; Finclings of Fact
14,49, pgB.220-?21

10
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for the Hopi Tribe'tzzr ¿þ¿¿ the crea.tion of District 6

rvas not a finding as to rvhat area the Hopi should

occupy'rz3t ¿¡1sl that their exclttsion fi'om all but District
6 was not intenclecl to prejudice the ttreri'ts of 'the Hopi

clairns.trar These'assurances lv€re all eonfiltllecl in 1945

by the Commissionel of Ind-ian Affairs in ra letter to
Senator Burton K. Wheeler, rvhich statecl:

"In orcler to protect the Hopis:rgainst addi-
tional encloachniänt bt-Navaiõ-lTvætõõk upon
the Hopi range, certain limitsl¡/el'e established
'beyond- whicli Nawjo livestock rvould not 'be

allowed'to graze. This rvas in no sense an est¿b-
Iishment, of boundary lines of the Hopi Reser'-
rration. Those bountlary lines still ale the lines
of the Executive Ot'der Reservatiorl . . . They
have heen assurecl several times that these fencês
do not estahlish atly boundary line for the Hopi
Reservation ancl that no nelv delimitation of the
rr.rèôrrrrq f in' h..rrnrìor.ioc ie infpnrìprl ttlzst
f lrÉls¡ Y C¡l/¡lJ¡l Lr\rLarrlr*¡ ¡VP ¡s ¡¡rvv¡¡gv$t

ARGUMENT
'The firsü questiotr raisecl by a¡lpellant as to

whether the court errecl in decleeing'that the Navajo

clicl not have an exclusive interest in'the lareas of the
resen¡ation in lvhi'ch the court found the l'Iavajo had

been settled by the Secretary of the Interior is not

substantial because the District court was so nani-
festly right in its detet'mination of this question. The

Exeeutive Qrder. of Ðecember 1'6, 1882 established

the resela.tion "for the use and octupa.ncy of the

Moqui, ('Hopi ) and sueh obher Indians as the Seere-

(ZZ) Chronological Accotrnt of Distfict Court, Pgs.17'6,177
(28) Chronologic¿l Account of Disttict Court, pg.181
(24\ Findings of Fact 48, 50, Pg-221
(2ã) Pl. Ex. 231, Vol. III, Pg.429, Extracts from Pl. Ex.
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tary of the Inteliot' tn'ay see fit to settle ¿þs1'ss¡."{2ól

The conrt in its opinion statecl,

"Iu the quotecl clause the 'Moc¡ui' Indiarts
ât'e specificalþ natnetl, a conlllla appears after'
the uiolcl, 'Moi¡tti'. and thei'e is no õomn:a af'ter
the rvot'cl 'Inclians'. This sltecific reference to
the Hopis, ancl the lrnnctuatibn, inclicate that the
rvorcls "as the Seci'etauy nÌay see fit to settle
thereon,' clo not apply tb the Hopi Inclians, but
only to 'such other Inclians'. Unclet'this construc-
tioli the Holtis rvoulcl at)pear. to have acclttilecl
irrrrmecliate i'iehts ancl ilitelest irr aucl to the
1882 l'eservatlon, rvithoüt the ueecl of any Sec-
t'etat'fal aetion liei'rnitting them to 'set'ble' {)n
the ÏeSerry¿¡i6¡1. "tzzt

The Hopi lesen'abion was confirrlecl by the

Act of July'22, 1959.'ret

The appell'ant's ttse of the phlases ."eglegiotts

error"', "o'bviot¡s ttiisleatliltg" ancl "clemonSh'ably in-
arhnissible consti'i-ictioii" cloes not explain horv he con-

tencls the Nlavajo ever t'eceivecl the sùole interest in
palt of the reservation to the exclusion of the Hopi.

The Secletat'y was given cliscretion as to whether he

rvoukl settle any other Indi,ans upotl the reserva'tion.

The conrt not only held that the Seeletary intenclecl

to limit the al'ea upolt rvhich he settletl Navajo In-
clilans, 'but the cout't also helcl, as the Soliei'tor of the

Depaltntent of the Intel'iot' hatl pleviously held,terr

that,
"The vit'tual exclttsiou of Hopi Inclians,

aceonr¡rlishecl by aclntinistrative aetion extencl-
ing fr'ônl 198? to 1958, ft'otn ttse ancl oectlpancy,

t ?6) Opinirru of the Di,stliet Court, pg. !
(2?) Opinion of the District Cottrt, pg. I
(38) Opinion of the District Cottrt, pgs. 2, 3
(29) Só1. Opinion (I\'Iargold) Feb. 12, 1941
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fol pur'¡roses of lesidence ancl grazing, of-that
lrarf of-the 1882 t'eset'vation. þing^outsicle of
ttistrict 6, as clefinecl on April 24, 1943, has at
all'fimes beett illegal."tsot

This holcling i*s st-tpportecl by tnole than a "Hopi fix-
ation". (J.S. pg. 16) It is founclecl upon the Execu-

tive Ot'clet', a. presiclential lecognition of centttlies
olcl Hopi riglrts, confilmed by Congt'ess.

The Act of Juiy 22, 1958 clicl provicle that,

"Lancìs, if an¡', in which the Navaho Tribe
ol inclivicluál Narinho Inclians are cleternrined
by the court to have the esclusive interest shall
tliereaftet' be a palt of 'the Navaho Indian Reser-
f.atiOff 'tt13l I

But aside from the congressional grant to the Hopi

of the lands clescribecl in the Executive Order, the

coult founcl ancl concluded, upon competent and sub-

stantial eviclettce that neitltet' the Nlavajo Tribe nor'

any Navajo Inctians hacl atty exclusive interest in the

area outsicle of distlict 6, 'ancl fttrther detelrnined
that d¡ring'the yeals the Hopi Inclitans have continu-

ously macle use of a large part of that area for the

purpose of cutting ancl gatheling wood, ob'taining

coal, gathering of ptrants ancl plant products, visiting
cerenìonial shrines, hunting and'also for limited gràz'
ing ancl residential ptrrposss.r32r

Appellant argues that by the Act of July 22, 1958

Congr.ess directecl tha't the reselr¡ation 'be clivitlecl. It
dirt no such thing. It (tict no lllore than recogttize that

'Conclusion of Lau' 12, Pg.224
Opinion of the District Court, pg- 3

Fintling of Fact 44, 1tg.220, Concltlsion of Lau' 13' pg'
221

(30i
(Br¡
(3s)
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a, contt'oversy existetl. Anticipating that the courf
nright fincl a¡eas in rvhicþ ¡eithe¡ tribe hacl an ex-

clusive intet'est,t33, Congless proviclecl that the trvo

t¡ibes could "sell, buy oi' exeh'atrge any lands within
their rese¡vatiott". Appellant ralso contends that Con-

gt,ess intenciecl ,that this eontl'ovel'sy shoulcl ultirnately
be cletet'nlinecl by the Supreure Court. In provicling

fol clirect a¡rpeal Congress certainly intencled that
this court review this case only if an appellant could
rneet the establishect reqttit'eme¡ts of this eourt fot'

l'eview on aplleal.

Appellant seeks to avoid the eongtessional limita-
tions placecl tq)on the Plesiclent ancl the Secretary of
the Intet'iol with leslreeb to Indian I'eservations. This
he aftellrpts to clo by improper t'eferences to seledtecl

excer¡rts flotu the legislative history of the Acts of
ì¡f --- 'r r ñr o rlrr ^*-l ÌiÌ^..^L Ð 1 O¡).t 13ql i- -n**nnrli.r-fVIAy Ðt I UI Òr'"'' ¿tl ILI fYIÈl,I tj¡ t rJ L;'¿¿ I ,'--' rr'¡ re\rtr ur a'(¡rtr-

tion of the cleal ancl unatttbiglrotls provisions of the

Acts. Such referenees have been lepeatedly forbidden

by the clecisions of this eout't in the absenee of am-

biguiiy.'3ó' But evetl if we ca'efttlly examine the legis-

Iative proceedings, by what "sh'ainecl præesses of
clecluctio¡1tttaór can lve Conclude 'that olle roason Spoken

into the l'ecord exclucles all other reasons for enact-

nlent of a statute that is eleal and o'bvious in its pro-

hi'bitions.

(33) OpinÍon of the Districf Coult, pgs. 101-10i1, & foot note
94 thereto.

(3.1) J.S. pg. 5
(3ã) J.S. pE.ã
(36) Gemsco hrc. v. Walling, 6ã S. Ct. '594, 324 U-S. 244, 89

L,Ed. 921
Ex Parte Joseph Collett, 69 S. Ct. 944, 959,337 U-S. 55'
93 L.E(ì. 1207
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\4/e suspect that appellant's dissatisfaction with
the joint tenancy provisions of the judgnrent is not

besause of impractical acÙninistt'ation. The sustaining

of the Hopi position on its separate appeal (No. 1050)

woulcl soh'e that pru'blenr. lffe must both admit that

the nar.rowing of the conbrovet'sy by decreeing the

rights of hoih tr{bes gives basis for a voluntary parti-
tion. The Navajo Tr'ibe rviÌl nevel' be satisfiecl unless

the court compietely recognizes its conquest, by ag-

gression ä.nd encroacht¡etrb, of four'-fifths of the reser-

vation originally esfablished principally for the pur-

pose of protecting the Hopi against the constant deÞ

redations and pressure of the Navajo.

The second question presenied by appellant'as to

"whether, aftelthe Seeretaly of the Interior h'ad

settled the Navajo on cerbain lands in 1931, he ltad

authority thereaftei., in 1936 and 1943 to unsettle

thenr qtt'o Lanto," asstttnes faets not in the recorcl. The

'trial court helcl that the linritabion upon the area of
Navajo sdttlenrent was rrot administratively fixed by

the esta'blishment of final and exact boundary lines

until Aprit 24, 1943.137' The suggested 1981 line was

never intendecl as a final line, and it was $(pressly

recog¡ized that future conclitions might warrant
changing such li¡s.rror The 1936 line was only tenta-

tive.r3et Appellant's argument on the question assumes

that once a Nravajo has set foot on neïv soil it becontes

his exclusively. (This attiLude is nob without preeedent

in Navajo history. ) Since appellant cites no author-

(3?) Finding of Fact 40, Pg.2l7
(BB) Opíniorr of Distrlct Cou'rt, pgs.7l,72
(Sg) Opinion of District Coutt, P9.72
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ity in snpport of his ¿ìr'gì.urìellt, it is clifficult to dis-

eover the legal plinciple, if âny, upon which he relies.

Ap¡lellant's conten'tion is altcholecl in the proposi-

tion that all ground yielclecl by the Hopi under Nlavajo

Ilressure, fot' u'hich Sect'etai'ial consent is implied, be-

comes in'et'ocably Navajo, atrcl that thereafter the

Seeretaly is ¡lorvet'less to do an¡'thing about it. Can

the Seclc'tar)' as a¡lpellalrt con'tencls, take tu'o rnillion
acles of Hopi lancls ancl give them to the Navaio, but
be ¡>orvel'less'to take one aet'e flotlr the Navajo and re-

tut'n it to the Hopi? An affilnlative answer is so ltlain-
Iy rl'r'ong, unfair ancl unjust that the unsubsta¡rtial
naLtu'e of appellatrt's 'seconcl r¡uestiotr lleconres cleally
manifest.

Neither the persistency of a controversy for a
lreriorl of over'80 years, nor the qttasi-sovereign status

of a iitigant ciispenses lvith the met'it necessary to
justify revierv. 'We 

do not argue against full eonsidera-

tion of the oase, but rve tlo at'gue the lack of strbstantial
questions raisecl by appellant. The 'trial was rnarked

by judicial patience and meticulons inqttiry. It is ap'
preciatecl that this Honorable Cout't has ra weighty and

inrpoltant responsi'bility to cleterntine whether ques-

tions are substantial, but in so cloing t'he finality of
its decision that they are not may 'bring a'brupt end

to eontention.
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CONCLUSION

We respecüfully subrnit, therefore, that the ap-

pellant presents no substantial question for the deci-

sion of this Cout't, and that, the juclgment of the Dis-

trict Court should be affirmed insofar as the questions

r"aised 'by appellant are concerned.

Respectfu lll' so¡mittecl,

Joun S. BoYnnbI
ALmN H. TtseA,Ls
BRvnNr H. Cnort

Counsel' for Appell'ee, Detuey Hea'Iing
604 El Paso Nabural Gas Building
31õ East Znd South Street
Salt Lalce CitY l, Utåh
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